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I.  FORMING LEGAL RELATIONSHIPS

Reading:

Harris-Short & Miles (2007) pp 81-84; 111-117

Introductory Points

•  status-based relationships extended beyond marriage

•  Article 12 ECHR
•  Common Law Marriage myth
(See A. Barlow 'Regulation of Cohabitation, Changing Family Policies and Social Attitudes: A Discussion of Britain within Europe' (2004) 26 Law and Policy 57 - extract reproduced in Harris-Short, p.82)

Marriage

Definition of marriage 

‘I conceive that marriage, as understood in Christendom, may ... be defined as the voluntary union for life of one man and one woman to the exclusion of all others.’ 

(Lord Penzance, Hyde v Hyde (1866) LR 1 P & D 130, 133.)

The legal status of the parties to the marriage

Midland Bank v Green (No.3) [1982] Ch 529, 538 Lord Denning
"medieval lawyers held that husband and wife were one person in law: and that the husband was that one…Nowadays, both in law and in fact, husband and wife are two persons, not one…They can and do own property jointly or severally or jointly and severally, with all the consequences that ownership entails. They can and do enter into contracts with others jointly or severally or jointly and severally, and can be made liable for breaches just as any other contractors can be. They can and do commit crimes jointly or severally and *539 can be punished severally for them. They can and do commit wrongs jointly or severally and can be made liable jointly or severally just as any other wrong-doers. The severance in all respects is so complete that I would say that the doctrine of unity and its ramifications should be discarded altogether, except in so far as it is retained by judicial decision or by Act of Parliament."

Marriage formalities

Historical role of the Church of England

Civil Ceremonies - Marriage Act 1836


Marriage Act 1949 

“not understood by members of the public or even by those who have to administer it”   

Law Com. No.53 Annex, para 6 (reproduced in Probert R, Cretney’s Family Law (6th ed) (2006, London, Sweet & Maxwell) para 2-002)


The Royal Family (See further R Probert, ‘The wedding of the Prince of Wales: Royal 



Privileges and Human Rights’ (2005) CFLQ 363)

-  Preliminaries to Marriage


Parental consent if either party is under 18


Publicising the intention to marry


Church of England ceremonies

Civil ceremonies


Immigration control


R (Baiai and others) v Secretary of State for the Home Dept. [2006] EWHC 


823


Special cases

-  The Marriage Ceremony

     
Civil  


bare formalities


“incidental” religious references permitted


No readings from scared texts or hymn-singing


Public event – “open doors”


“approved premises”


Special cases

     
Church of England

authorised forms of service


clergy – limited autonomy

Jewish and Quaker

no legal regulation of content, location or celebrant


civil preliminaries must be complied with


‘Other’ recognised religion in a registered/licensed place of worship


place and celebrant regulated


prescribed wording within the ceremony


registered place of worship


Ex p. Segerdal [1970] 2 QB 697


Chief Adjudication Officer v Bath [2000] 1 FLR 8 

-  Registration

    
required as proof of the ceremony
    
registration facilitates collection of demographic information

Failure to Comply with Marriage Formalities

-  three possible consequences 

valid (e.g where no parental consent)

void (if parties “knowingly and wilfully” disregard the requirements; Geries 



v Yagoub [1997] 1 FLR 854

no marriage at all (see further below – Nullity)
Presumptions in Favour of Marriage


Chief Adjudication Officer v Bath [2000] 1 FLR 8 


A-M v A-M [2001] 2 FLR 6

Family Law Act 1986 s.55 – power  for Court declaration re status of marriage


important to distinguish presumption in favour of marriage with ‘common law 


marriage’ myth


See further A Borkowski ‘The presumption of marriage’ (2002) 14 CFLQ 250

-  Burden of Proof

“If a man and woman live together, believe themselves to be married, and present themselves as married, the law presumes that they are legally married.  So anyone who seeks to claim that the couple are not married must introduce evidence to rebut this presumption…the longer the parties have cohabited, the stronger the presumption is that they are legally married.  In order to rebut the presumption of marriage, clear and positive evidence must be introduced”     

See Herring, J Family Law (2nd ed), (2004, London, Longman) pp.36-37

Statistics on Marriage

40% drop in number of marriages from 1972 to 1998


1.7% increase in marriages from 1999 to 2000


2001, 40% of marriages were second or further marriages


(Herring, J Family Law (2nd ed), (2004, London, Longman) p. 31)

However:

“Marriage remains the most popular form of partnership.  The 2001 Census records over 10 million married couples in England and Wales…It follows that currently approximately five in six opposite-sex couples are married, and one in six are cohabiting”

Law Commission ‘Cohabitation: The Financial Consequences of Relationship Breakdown – A Consultation Paper’ Cons. Paper No.179 (2006) para 2.10
2004/05 around half of men and women were married and one in ten were cohabiting (Sources: General Household Survey 2004/05, Office for National Statistics; Population Trends, Autumn 2005, Office for National Statistics; Labour Force Survey, Spring 2005, Office for National Statistics)
Proposals for Reform

-  main criticism - 
“the law is now hopelessly out of date” (Lowe N & Douglas G, Bromley’s FamilyLaw (10th Ed) (2006, Oxford, OUP) p.63)

- Government proposals (Civil Registration: Vital Change – Birth, Marriage 


and Death Registration in the Twenty-First Century (2002) Cm 5355)
CIVIL PARTNERSHIPS

Procedures for creating a Civil Partnership

-  procedure broadly similar to civil marriage

-  registration cannot take place in religious premises

-  no religious service is permitted

-  no prescribed wording (unlike civil marriage)

CPA 2004 s.2(1) “two people are to be regarded as having registered as civil partners of each other once each of them has signed the civil partnership document”

 “It is a matter of public record that the government has no plans to introduce same-sex marriage” 

(reproduced in Lowe N & Douglas G, Bromley’s Family Law (10th Ed) (2006, Oxford, OUP) p.42)

 II.  DISSOLVING LEGAL RELATIONSHIPS

Introduction:
Dissolving/ending marriage obligations – FOUR decrees are available 
i) Nullity (MCA 1973, ss. 11-12)

ii) Divorce (MCA 1973, s 1)

iii) Judicial Separation* (MCA 1973, s 17)

iv) Presumption of death and dissolution of marriage (MCA 1973, s 19)

* This decree does not formally ‘dissolve’ the marriage – parties remain ‘married’ but are relieved of the usual obligations, e.g. to cohabit with each other.

Statistics: (2004)

Nullity – 244

Divorce – 153,689

Judicial Separation – 419

Source:  Dept for Constitutional Affairs, Judicial Statistics: Annual Reports 1994-2004, Table 5.5.

Statistics (2005)

Nullity - 436 

Divorce – 151,654 

Judicial Separation - 387
DCA (2006b) Table 5.5
Dissolving/ending civil partnership obligations: 
The rules are broadly similar, but not identical to marriage.

FOUR ‘orders’ are available (Civil Partnership Act 2004, s 37):

i) Nullity order

ii) Dissolution order

iii) Separation order

iv) Presumption of death and dissolution of civil partnership order

NULLITY DECREES (See Harris-Short & Miles, pp.117-154)
•  available in both Marriage and Civil Partnerships
•  Void/voidable distinction
'A void marriage is one that will be regarded by every court in any case in which the existence of the marriage is in issue as never having taken place and can be so treated by both parties to it without the necessity of any decree annulling it: a voidable marriage is one that will be regarded by every court as a valid subsisting marriage until a decree annulling it has been pronounced'

(Lord Greene MR, De Renville v De Renville [1948] P 100, 111) 

Grounds on which a marriage may be declared void (MCA 1973 s.11)

· The parties are within the prohibited degrees of relationship; 
· Either party under 16

· Parties have disregarded formalities

· Either party lawfully married (or CP) at the time of the ceremony

· Parties not respectively male and female

· Where party domiciled in England and Wales at time when entering into polygamous marriage abroad 
Prohibited Degrees 

There is an absolute bar on a marriage or civil partnership between the following (as one relates to another): (See MCA s.11(a)(i)a;  Marriage Act 1949 s.1 and Schedule 1 Part 1)
• child

• parent


• grandchild

• grandparent

• sibling (meaning brother/sister and or half-brother/half-   sister)

• parent's sibling (uncle/aunt)

• sibling's child (niece/nephew)

• adoptive child

• adoptive parent

• former adoptive child

• former adoptive parent

Adoption and prohibited degrees – rules apply in respect of adopted child’s birth parents and family and in respect of child’s adoptive parents.  BUT the rules do NOT apply to child’s adoptive parents’ family.  

B & L v United Kingdom (2006) 42 EHRR 11 

Held: UK in violation of Article 12 (right to marry) in respect of restriction on in-law marriages.

Either party under 16 (MCA s.11(a)(ii))
Age of Marriage Act 1929 
(raised minimum age from 12 for a girl and 14 for a boy)

But see Alhaji Mohamed v Knott [1969] 1 Q.B. 1
A potentially polygamous marriage, validly contracted in accordance with the law of the parties' domicile, was recognised as valid in England even where the wife only 13 years old. 
Parties have disregarded formalities (MCA s.11(a)(iii))  
•  
failure to comply with certain formalities may render marriage void
• 
failure to comply with other formalities does not automatically render marriage void

•  
parties' knowledge is relevant

•  
distinction between a null marriage and a non-marriage

Defects invalidating the marriage: 
"Whilst public policy requires that these formalities should be strictly observed, the consequences of avoiding any marriage where there was some technical defect, however slight, would be socially even more undesirable.  English law has reached a compromise between these conflicting demands of public policy in that some formal defects will not render the marriage void at all, whilst in the case of the rest the marriage will be void only if both parties contracted it with knowledge of the defect.  In other words, it is impossible for a person in England and Wales innocently to contract a marriage which is void because of a formal defect".   Lowe N & Douglas G, Bromley’s Family Law (10th Ed) (2006, Oxford, OUP) pp.75-6

-  failure to comply with certain formalities (Marriage Act 1949 s.25)

-  persons 'knowingly and wilfully' marry in breach of formalities  

-  e.g CofE marriage by person not in Holy Orders

-  e.g civil marriage – conducted in a place not specified in the notice of marriage

Gereis v Yagoub [1997] 1 FLR 854 

Chief Adjudication Officer v Bath [2000] 1 FLR 8.
Defects having no effect on validity of marriage:
- certain defects will never invalidate a marriage (e.g. failure to obtain the necessary consent - Marriage Act 1949 s.48)

Distinction between a null marriage and a non-marriage:
Ghandi v Patel [2001] 1 FLR 603

A-M v A-M [2001] 2 FLR 6

'Sham' Marriages

Vervaeke v Smith [1983] 1 AC 145 
Either party lawfully married (or CP) at the time of the ceremony s.11(b)
Whiston v Whiston (CA), [1995] 2 FLR 268 (CA)
(Criticised by Cretney in (1996) 112 LQR 33) 
Rampal v Rampal (No 2) [2001] 2 FLR 1179 
See Sharp C ‘Bigamy and Financial Relief’ [2003] Fam Law 414-18.

Parties are not respectively male or female s.11(c)   
- 
gender identification is separate from sexual orientation
- 
Gender Recognition Act 2004 – once a ‘gender recognition certificate’ is granted the individual can marry in accordance with their declared sex.

Either party was domiciled in England and Wales at the time that a polygamous marriage entered into abroad

Hussain v Hussain [1982] 3 All ER 369

BARS to a Decree

There are no bars to the granting of a decree on ground that a marriage is void. 

Grounds on which a CP may be declared void (CPA 2004, s.49)

•  parties 'not eligible’ to register under s.3
· not of the same sex

· either is already a CP or married

· either is under 16
· either is within the prohibited degrees of relationship CPA Sch 1 Part 1 (same in effect as marriage)
•  When they register they both know that specified aspects of registration procedure have not been complied with (CPA s.49(2)
Grounds on which a marriage may be declared voidable (MCA 1973 s.11)

-  
Marriage has not been consummated owing to the incapacity of either party to consummate it
- 
Marriage has not been consummated owing to the wilful refusal of the respondent to consummate it
- 
Either party to the marriage did not validly consent to it, whether in consequence of duress, mistake, unsoundness of mind or otherwise

-  
At the time of the marriage either party, though capable of giving a valid consent, was suffering from mental disorder 

 - 
At the time of the marriage the respondent was suffering from venereal disease in a communicable form

 - 
At the time of the marriage the respondent was pregnant by some person other than the petitioner
-
Where one of the parties has undergone gender reassignment (two separate grounds – see below)
Failure to consummate:

· no three-year limitation period
· refers to problems experience after the marriage therefore more suitable as a ground for divorce?

· 'ordinary and complete intercourse' required (D-E v A-G (1845) 1 Rob Eccl 279
· not a ground in itself – requires incapacity or wilful refusal
Incapacity of either party (MCA 1973 s.12(a))
· physical
· psychological 'invincible repugnance' Singh v Singh [1971] P 226
Wilful refusal of respondent (s.12(b))  
· petitioner CANNOT rely on own refusal

· 'settled and definite decision reached without just excuse' Horton v Horton [1947] 2 All ER 871

· Kaur v Singh [1972] 1 All ER 292

· Ford v Ford [1987] Fam Law 232 
Either party did not consent (s.12(c))  
Vervaeke v Smith [1983] 1 AC 145 
Duress 
‘Forced marriage: a wrong not a right’ - 5 Sept 2005 – Home/Foreign Office consultation on whether to create separate criminal offence of forcing someone to marry.

‘Forced marriage: a wrong not a right: summary of responses to the consultation on the criminalisation of forced marriage’  (2006) Home/Foreign Office
· distinction between arranged marriage and forced marriage

· no specific criminal offence to be introduced
· adequacy of existing criminal law
· education and support
Buckland v Buckland [1968] P 296
Szechter v Szechter [1971] P 286
Singh v Singh [1971] P. 226
Singh v Kaur (1981) 11 Fam Law 152

Scott v Sebright (1886) LR 12 PD 21
Hirani v Hirani (1982) 4 FLR 232 (CA).

Mahmood v Mahmood [1993] SLT 589.

Mahmud v Mahmud [1994] SLT 599.

P v R (Forced Marriage: Annulment: Procedure) [2003] 1 F.L.R. 661.
See Bradney A., Duress, Family Law and the Coherent Legal System, (1994) 57 M.L.R. 963.

Mistake  
- as to the person (identity not attributes)
Moss v Moss [1897] P 263 (see now MCA s.12(f))
C v C [1942] N.Z.L.R. 356

Allardyce v Mitchell (1869) 6 W.W. & A'B 45 

Militante v Ogunwomoju [1993] 2 FCR 355

-  as to the nature of the ceremony
Valier v Valier (1925) 133 LT 830
Mehta v Mehta [1945] 2 All ER 689

Unsoundness of mind at the time of the ceremony

Re Park [1954] P 112
Sheffield City Council v E and Another [2004] EWHC 2808
Either party, though capable of giving a valid consent, was suffering (whether continuously or intermittently) from mental disorder (s.12(d))
- distinguish from lack of consent due to unsound mind

Respondent was suffering from venereal disease in a communicable form at time of marriage (s.12(e))   

- Petitioner must have been ignorant of this at time of marriage (MCA s.13 (3))

Respondent was pregnant by some person other than the petitioner (s.12(f))

- Petitioner must have been ignorant of this at time of marriage (MCA s.13 (3))
An interim gender recognition certificate under the GRA 2004, has after the time of the marriage, been issued to either party of the marriage (s. 12 (g))
-  applies to those already married when applying for a gender recognition certificate.  Relationship must be annulled before a full certificate can be granted.
The respondent is a person whose gender at the time of the marriage has become the acquired gender under the GRA 2004 (s. 12(h))
- petitioner needs to be unaware at the time of the marriage that the respondent has changed his/her gender (MCA s.13(3))
BARS to nullity decree (voidable) (MCA s.13)
Generally:

s.13(1)(a) “that the petitioner, with knowledge that it was open to him to have the marriage avoided, so conduct himself in relation to the respondent as to lead the respondent reasonably to believe that he would not seek to do so; and

(b)  that it would be unjust to the respondent to grant the decree”

see D v D (Nullity: Statutory Bar) [1979] Fam 70
Time
Application must be made within 3 years of the marriage (except for cases involving failure to consummate (no time bar) or where an interim GRC has been issued (6 months))

Grounds on which a Civil Partnership may be declared voidable ((CPA 2004, s.50)
· CP largely the same grounds as for marriage

· Principles from case law re marriage will apply to CP

· NO equivalent grounds exist for CPs in respect of non-consummation and venereal disease (see Harris-Short & Miles pp.146-154)
The Effects of a Nullity Decree
Void marriage/CP 
requires no decree to annul it as void ab initio (therefore a party to a void marriage may contract a lawful marriage/CP without having void marriage/CP formally annulled)



decree has no effect on parties' status – declaratory only


decree gives court power to make orders for ancillary provision

Voidable marriage/CP
marriage/CP is declared void from the date of nullity decree (MCA s.16)



decree gives court power to make orders for ancillary provision

ENDING RELATIONSHIPS BY DIVORCE AND SEPARATION (See Harris-Short & Miles, Chapter 5)
Divorce rates (England & Wales): 
· rise in divorce rate throughout 20th Century

· statistics (see Harris-Short & Miles, pp.341-2)

· see also the National Statistics office(http://www.statistics.gov.uk)
· Divorce rate in England and Wales in 2006 was 12.2 divorcing people per 1,000 married population.  Fell for a second consecutive year and by 7 per cent compared with 2005.  The divorce rate is now at its lowest level since 1984. 
· For 69 per cent of divorces in 2006, the wife was granted the divorce. For all divorces granted, behaviour was the most common fact proven. 

 
Divorce reform:  Historical background/policy developments
Matrimonial Causes Act 1857
-  
replaced the system of divorce by Private Act of Parliament that had existed since 17th Century

-
introduced a Court for Divorce and Matrimonial Causes - given jurisdiction to grant decrees of nullity and divorce

-
ground for H was that W had committed adultery

-
ground for W was that H had committed incestuous adultery; bigamy with adultery; rape (of someone other than W); sodomy; bestiality; adultery plus 2 years desertion; adultery plus cruelty 

-
W permitted to petition on ground of H's adultery alone from 1923 onwards

Matrimonial Causes Act 1937 
-
extended grounds for divorce - either spouse could petition for divorce on ground of other’s adultery, cruelty, desertion for continuous period of 3 years or more, or incurable insanity (based on the “matrimonial offence” doctrine)
Divorce Reform Act 1969 - the principle of “irretrievable breakdown”
· World War II imposed great disruption to normal family arrangements  In 1937: 7-8,000 divorces. In 1947: 60,300 divorces
· hardship caused by 1937 divorce law recognised:

· Royal Commission on Marriage and Divorce  (Cmd. 9678 1956)

· Putting Asunder, (1966), Archbishop’s Committee - Church accepted the principle of breakdown and jettisoned the matrimonial offence doctrine.
· Reform of the Grounds of Divorce:  The Field of Choice (Law Com No 6 (1966).
· Divorce Reform Act received Royal Assent on October 22, 1969. Implementation delayed until January 1, 1971.  The Act was consolidated in the Matrimonial Causes Act 1973.

Current Divorce Law: the ground of Irretrievable Breakdown
“a petition for divorce may be presented to the court by either party to a marriage on the ground that the marriage has broken down irretrievably” MCA 1973 s.1(1), 

- 
need to satisfy the court of one of the 5 facts


Richards v Richards [1972] 3 AER 695, [1972] 1 WLR 1073 


Buffery v Buffery [1988] 2 FLR 365
-
no divorce by mutual consent; 3 of the 5 facts are fault-based
The One Year Bar - s.3, MCA 1973 
- no petition can be presented within one year of marriage 
The Five Facts (MCA s.1(2))
-
Adultery 

-
Behaviour
-
Desertion

-
2 years separation with consent

-
5 years separation – no consent

Adultery

“that the respondent had committed adultery and the petitioner found it intolerable to live with the respondent” MCA s.1(2)(a)
· Adultery is voluntary sexual intercourse with a person of the opposite sex

· Intolerability - question of fact - did this P find it intolerable to live with this R - test is subjective. 
· Act does not require any causal connection between the 2 limbs  Cleary v Cleary [1974] 1 WLR 73  
· Fact of adultery cannot be relied upon when there has been continued cohabitation in excess of 6 months from time when adultery discovered. (Does not prevent reliance on subsequent adultery)   MCA s.2(1).   

Behaviour 
“that the respondent had behaved in such a way that the petitioner could not reasonably be expected to live with the respondent; MCA 1973 s.1(2)(b)

-  the behaviour

Livingstone-Stallard v Livingstone-Stallard [ 1974] Fam 47

O’Neill v O’Neill [1975] 1 WLR 1118

Katz v Katz [ 1972] 3 AER 219 

Ash v Ash [1972] 2 WLR 347

- can the P reasonably be expected to live with the R

Pheasant v Pheasant  [1972] Fam 202, [1972] 1 AER 587

Birch v Birch [1992] 1 FLR 564 

Thurlow v Thurlow [1976] Fam 32 

-  MCA 1973 s.2(3)
· periods of cohabitation following alleged behaviour shall be disregarded where under 6 months
· no absolute bar (unlike adultery ground)

Desertion 

“that the respondent had deserted the petitioner for a continuous period of at least two years immediately preceding the presentation of the petition”  MCA 1973 s.1(2)(c)
-  Two elements necessary re the respondent:


-  fact of desertion

   Hopes v Hopes [1949] P 227

-  animus deserendi (intention to desert) 
- petitioner must demonstrate lack of consent Joseph v Joseph [1953] 2 All ER 710


- MCA 1973, s.2(5) 

- 
“constructive” desertion – Lang v Lang  [1955] AC 402
Two years separation with consent 

“that the parties to the marriage had lived apart for a continuous period of at least two years immediately preceding the presentation of the petition and the respondent consented to a decree being granted” MCA 1973 s.1(2)(d)

Mouncer v Mouncer [1972] 1 WLR 321 

Santos v Santos [ 1972] Fam 247, [1972] 2 All ER 246 (CA). 

Respondent’s consent - MCA 1973, s.10(1)
Five years separation  
“that the parties to the marriage had lived apart for a continuous period of at least five years immediately preceding the presentation of the petition.” MCA 1973 s.1(2)(e)

· a Casenova's Charter?
MCA 1973, s.5 defence

“s5 (1)  The respondent to a petition for divorce in which the petitioner alleges five years’ separation may oppose the grant of a decree on the ground that the dissolution of the marriage will result in grave financial or other hardship to him and that it would in all the circumstances be wrong to dissolve the marriage.”

· “hardship” must result from the dissolution of marriage 
· Grenfell v Grenfell [1978] Fam 128
-     grave financial or other hardship 
Rukat v Rukat [1975] 1 AER 343.  
Lawton LJ at 351 The word 'hardship' is not a word of art. It follows that it must be construed by the courts in a common sense way, and the meaning which is put on the word 'hardship' should be such as would meet with the approval of ordinary sensible people. In my judgment, the ordinary sensible man would take the view that there are two aspects of 'hardship'— that which the sufferer from the hardship thinks he is suffering and that which a reasonable bystander with knowledge of all the facts would think he was suffering. That can be illustrated by a homely example. The rich gourmet who because of financial stringency has to drink vin ordinaire with his grouse may well think that he is suffering a hardship; but sensible people would say he was not.
Archer v Archer [1999] 1 FLR 327; [1999] Fam Law 141 (CA).

· and “wrong” in all the circumstances  
Mathias v Mathias [1972] Fam 287 
· defended divorces are very rare

· legal aid rarely available

· respondent may wish to refute allegations of behaviour but agree that irretrievably broken down

· Butterworth v Butterworth [1997] 2 FLR 336

Divorce Procedure

The “Special” Procedure

introduced 1973 to dispense with need to give evidence in court if case were undefended.  Originally applied only to petitions based on 2 years separation (where no children under 16), but from 1977 applied to all petitions.  
Two-stage process
· decree nisi
· decree absolute

· petitioner may apply after 6 weeks

· respondent may apply of petitioner has not done so within 3 months (of the 6 week point) 

· Divorce (Religious Marriages) Act 2002 (protection for parties to religious marriages)
Options For Reform of Divorce Law
Law Commission, the Ground for Divorce, Law Com 192 (see Harris-Short 388-392)
Main criticisms:

· confusing and misleading

· discriminatory and unjust

· distorts the parties' bargaining positions

· does nothing to save the marriage

· can make things worse for children

Not universal (cf. R.Deech 'Divorce Law and Empirical Studies' (1990) 1060LQR 229)
A Failed Attempt To Reform Divorce Law:  Part II of The Family Law Act 1996

· Retained general principle of Irretrievable Breakdown as only ground for divorce 
· Introduced new divorce process (see Harris-Short p.400)
· Period of ‘reflection and consideration’
· Emphasis on mediation

· Abolition of the 5 facts
· Joint applications possible
'General Principles' – Family Law Act 1996, s.1

“The court and any person, in exercising functions under or in consequence of Parts II and III, [i.e. divorce, separation and legal aid for mediation] shall have regard to the following general principles - 

(a) that the institution of marriage is to be supported;

(b) that the parties to a marriage which may have broken down are to be encouraged to take all practicable steps, whether by marriage counselling or otherwise, to save the marriage;

(c) that a marriage which has irretrievably broken down and is being brought to an end should be brought to an end-

(i) with minimum distress to the parties and to the 
  
           

                   children affected;

(ii) with questions dealt with in a manner designed to 
 
                        

                 promote as good a continuing relationship between  the 

                 parties and any children affected as is possible in  the  

                 circumstances; and 

(iii) without costs being unreasonably incurred in 
 
   

                 connected with the procedures to be followed in 
 
        

                  bringing the marriage to an end; and

(d) that any risk to one of the parties to a marriage, and to any children, of violence from the other party should, so far as reasonably practicable, be removed or diminished.”

Reactions to the new scheme
· academic debate

· pilot projects
The Current System

· remains the same as pre-1996
· development of Collaborative divorce model
The Dissolution of Civil Partnerships
CPA 2004, s 44

· ‘irretrievable breakdown’ is the sole ground (s.44(1))

· established by one or more of four facts
· Behaviour
· Two years separation with consent
· Five years separation
· Desertion for two years

Note: Adultery ‘fact’ not replicated here as for divorce decrees.
-  1 year time bar (CPA 2004, s 41) 
-   ‘grave, financial or other hardship’ ‘defence’ (CPA 2004, s 47)

ENDING MARRIAGES AND CIVIL PARTNERSHIPS BY   JUDICIAL SEPARATION DECREE/SEPARATION ORDER
· based in MCA 1973 ss17-18 and CPA 2004 s.56
· no requirement of irretrievable breakdown
· need to establish one of 5 facts (marriage) or 4 facts (CP)

· does not change legal status – except in regard to intestacy

· removes duty to cohabit

· no one year bar

· gives access to financial provision without the need for divorce/dissolution

PRESUMPTION OF DEATH AND DISSOLUTION OF MARRIAGE DECREE

-  MCA 1973, s 19(1) (Similar provision in .CPA 2004 s. 55)
'Any married person who alleges that reasonable grounds exist for supposing that the other party to the marriage is dead may present a petition to the court to have it presumed that the other party is dead and to have the marriage dissolved, and the court may, if satisfied that such reasonable grounds exist, grant a decree of presumption of death and dissolution of the marriage.' 

· s. 19(3)  7 years continual absence is evidence of death (petitioner not bound to rely on this provision if other evidence is available)
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